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The Appellants CASE 


— HAT the Appellant being Patron of the Pariſh of Largoe in Scotland, and as fuch having a Right to the whole Tythes of the Pariſh, after a Dedu- 
wh. ction of a Maintenance to the Parſon, was (as all other Patrons were) by an Act of Parliament paſs'd in the fifth Year of their late Majeſties King 
4 William and Queen Mary, freed from paying out of his own proper Lands, any Share of the Maintenance given to the Parſon of the ſaid Pariſh, 
if there ſhou'd be ſufficient Tythes beſides for that Purpoſe. | 5 5 ; 

That the Reſpondents, or thoſe under whom they claim, had ſome time ſince purchas d from the Appellant's Predeceſſors long Leaſes of their reſpective 
Tythes, and the ſaid Leaſes being within ſeven or eight Years of expiring, the Reſpondents (to prevent the ſaid Tythes returning to the Appellant, and who, as 
Patron, had a Right to them) prevailed on the preſent Incumbent, to crave an additional Maintenance, on Pretence that what he had was not ſufficient. 

That the ſaid Incumbent, when the Appellant was an Infant, procured a Decree from the Commiſſioners, for Plantation of Kirks in Scotland, in 1698, for 
an additional Maintenance of about Fourteen Pounds per An. and thereby appointing the reſpe&ive Shares, payable by the ſeveral Proprietors of the ſaid Pariſh, 
to the ſaid Len dar of his whole Maintenance; and the Reſpondents, in Conſideration of the Shares, they were reſpectively to pay of the ſaid additional 


— 


Maintenance of about Fourteen Pounds per Annum, procured from the ſaid Commiſſioners, a Prolongation of their ſeveral Leaſes of their reſpective Tythes for 
114 Years, to commence after the former Leaſes ſhould expire. | | 
That the Appellant, by ſuch Decree, is not only deprived of the great Advantage he might have had, by ſelling the faid Tythes to the ſeveral Proprie- 
tors of the Lands of the faid Pariſh, or of renewing Leaſes of the ſaid Tythes, after the Expiration of the former Leaſes; but alſo his own proper Lands, by 
the ſaid Decree, are made ſubje& to the Payment of a conſiderable Part of the ſaid Maintenance to the Parſon, contrary to the expreſs Proviſion of the {aid 
Act of Parliament, the ſaid Tythes of the ſaid Pariſh excluſive of the Appellants, being ſufficient with an Overplus to anſwer the ſaid Stipend. 
Som Ho That this Decree being made, and theſe Prolongations of the Leaſes granted when the Appellant was under Age; he finding himſelf thereby greatly aggrie- 
SE Sand ved, did, when he came of Age, ſue for Relief in the Premiſes before the Lords of Council and Seſſion, who by a late Statute, are empower'd to determine 
in Matters relating to planting of Kirks, and waluing of Tythes. | 
That the ſaid Cauſe was heard before the ſaid Lords, the Twenty third of June, 1708 ; and they declared that the Appellant was not prejudiced by his 
not claiming that his proper Lands ought to have been exempted from paying his Proportion of the Miniſter's Stipend , and therefore refuſed to relieve the 
Appellant from the ſaid Decree of the Commiſſioners, for planting of Kirks in 1698, and diſmiſſed his Suit. 


That the faid Lords, upon the Appellant's Application, reheard the Cauſe and by a Majority only of one Vote, affirmed their former Decree, 
Which Decree the Appellant humbly hopes ſhall be reverſed for theſe Reaſons, 


J. That the Patron, from the time of the Reformation, till the late Revolution, had not only the Privilege of prefenting a Clerk to the Benefice, but by Act of 

2 s 14 21. Parliament was expreſly authorized to make an Agreement with the Clerk to be preſented by him: That as ſoon as the Clerk ſhould be inducted, he ſhould 
; on make a Leaſe of all the Tythes of the Pariſh to the Patron, reſerving only a ſufficient Maintenance tor the Far ſon: And the Patron, as Leſſee of all the Tythes, 
Vas entit]:d to burthen any of the Tythes of the Pariſh he thought fit, with the Payment of the reſerved Maintenance for the Parſon, and exempt his own 

Lands from any Part thereof. But the Patrons at the Revolution being deprived, not only of the Privilege of preſenting of a Clerk, but alſo of taking ſuch 

Leaſes of the Tythes from the Parſon, and an Exemption of his own Lands, from paying any thing to the Parſon. The Parliament in Recompenſe of this, 

In 1690. gave the Patron a Right to all the T'ythes of the Pariſh, with the Burthen of a Maintenance for the Parſon, and of the ſeveral Leaſes granted, or to be granted. 
In 1693. And by a ſubſequent Statute it is expreſly provided, that the Tythes of the Lands belonging in Property to the Patron, ſhou'd be freed from paying any Part 
of the Maintenance to the Parſon ; but that the ſame ſhould be layed on proportionably upon the Tythes of the reſpective Proprietors of the Pariſh, ſo that the 

ſaid Decree of the Commiſſioners for planting of Kirks in 1698, whereby the Appellants own proper Lands were burthened with a conſiderable part of the Parſon's 
Maintenance, ſeems expreſly againſt the ſaid Act of Parliament, and therefore the Appellant ought to have been relieved againſt the ſame, having been made during 


the Appellant's Infancy and Nonage. 


II. That tlio', by the Act of Parliament 1690, the Patrons Right to the Tythes, is burthened with the ſeveral Leaſes already granted, and ſuch Prolongations there- 
of as ſhould be made, yet as that only excludes the Patron from making any greater Demand, upon the ſeveral Leſſees, during the Continuance of the Leaſes than 
What is contained in their reſpective Leaſes; ſo that does not preclude, that after the expiring of the ſaid Leaſes, that the part of the Maintenance payed by the 
Patron, ought to be laid proportionably on the reſpective Proprietors of the Lands of the Pariſh, Who, in-recompente thereof, have their ſeveral Leaſes prolon- 
ged to them ; whereas the Patron, if his own Lands are not exempt, is deprived of the only Privilege granted him, as a Recompence, for the Loſs of the 
Advowſon, and might always be ſo by a groundleſs Pretence for a trifling additional Stipend , whilſt any former Leaſes are not expired; ſo that it was compe- 
tent to the Appellant, and he might very well have pleaded before theſe Prolongations were granted , that after the Expiration of the Leaſes formerly granted, 
the Lands belonging in Property to the Appellant, might be exempt from paying any Part of the Stipend, fince there were more than ſufficient Tythes in the Pa- 
riſh beſides his to anſwer the Parſon's Maintenance, and if he might have pleaded this, then being an Infant, when that Decree was pronounced, it is apprehen- 


ded, he may plead it ſtill and ought to be relieved therein. 


III. That as the Patron's Right to theſe Tythes is burthened by the Act 1690, with the Prolongations to be granted, of the Leaſes formerly made of the Tythes of 
| the ſaid Pariſh, ſo the A-expreſly imports that theſe Prolongations ſhall be effeirand (i. e. proportional) to the additional Maintenance granted, but in this Caſe 
there is no Proportion at all for the Additional Maintenance is about 14 J. per Annum, and the Tythes of the ſaid Pariſh excluſive of thoſe of the Lands, be- 
longing in Property to the Appellant over and above paying of the whole Maintenance to the Parſon will be about 100 J. per Anm. When this Decree was 
pronounced in 1698, there were eight Years only of the former Leaſes to run, and yet the Reſpondents upon the Account of that additional Burthen of 14 L. per 
mum for theſe eight Years, procured their ſeveral Leaſes to be prolonged to them for 114 Years after the former Leaſes ſhould expire, and that the Appellants own 
Lands ſhould likewiſe be burthened with a conſiderable part of the Parſon's Maintenance. There is certainly then no Proportion between the Burthen impoſed 
and the Prolongations granted, which is expreſly contrary to the ſaid Act: But to take away any pretence for theſe long and extravagant Prolongations, the Ap- 
pellant, during the Continuance of the ſaid Leaſes, wou'd have taken upon himſelf the Burthen of the ſaid 14 J. per Annum of Additional Maintenance; ſo there re- 
mained no Shadow of Reaſon for theſe new Prolongations, and the Reſpondents have been ſufficiently recompenſed for the Burthen of the Additional Maintenance 
of 14 J. per Annum for theſe eight Years, by their receiving, by Vertue of the ſaid Prolongations, the whole Tythes of the ſaid Pariſh, for theſe five Years ſince 


the Expiration of their former Leaſe being 1001. per Annum. 


Wherefore the Appellant humbly hopes that the ſaid Decree, affirming theſe Prolongations granted to the Reſpondents ſhall be reverſed, and the Appellant be re- 
ſtared to the Poſſeſſion of the Tythes, as if no ſuch . been granted q * 


Jo. PRINOTx. 


